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COMPTHOULER GENERAL OF THE UNITED STATES 

WASHINGTON 23 

FES 19 1946 

FEB i .9 

Tba Hoaorable, 

The Seorstary of State. 

1^ &wr Mr. Seeretaxyi 

I have your l e t t e r of January 29, 1946, ss foUovss 

flCcatraot of lease no. S9 f»-56 dated Septe^aber 26, 1935 covers 
fi-ve buildings v i th servants' quarters and garages located at the 
p o t i o n of Shanghai sad Nlngpo Roada In banking, China. Tbe lease 
Was made between tbe Sin Hoa Trust and Savings tenk. Limited, as 
lessor, aid tha Secretary of State of tha United States of America, 
aotlng by Willys E. Peek, Counselor of the Amerioan ^basey at 
lilanldng, as leasee, in poreuanoe of said contract, the lessta* 
oonstruoted thsse buildings for use as o f f i ^ and living quarters 
for the Amerleoi Bnbaesy at Nax̂ dLog. The lease atipolates a rental 
of 3000 ytuin dellara per month to ba paid in advance cccsranelog on 
tfaa date tbe pdremisas are accepted by the lessee as ready fear oeco-
panoy. The paremlses vere accepted foor occupancy on August 2d, 1936 
OS evidanoed by a cert i f icate of coscieneomcnt of the lease ajgned 
by tbe leasee md tha lessor . Ths lease aoqiirss on Au^^st 2S, 1947. 
Both tbe leaee In qoestloa arvd the eertif loate of oasmenottnait of 
leasa vere tfananitted to the Audit rdvlnion of the General Accoant-
Ing Office respectively under ccvar of thia Department's l e t ters of 
November 12, 193? and Uaroh 5, 1937. 

•nitsparts reeeived through the Sviss , vho vere represeutlxg 
American Interests, Indicate that by August, 1943, tbe Js^paneee had 
cocapled these prenises. 

"Ch September lJ3, 1945, a ccntlngent of the American Qabassy 
at Chungblng, CMoa, arrived at iJanklng for the purpose of mablng 
preperatiqns IneHdent to the rsiaoval of tbe seat of the Chinese 
Qowmment from Chungking to Nankin̂ ;; vhere i t i s contemplated the 
Arasricsn fitibes^ wi l l be located In the not too distant future. 

"Because of the Jc^ianeee oocupatlc«i and with tbe passage of 
tiit«, these buildings have undergoae deterioration, leader the terms 
of the lease, the lessor i s charged v l th gaakjng repairs. Ccndlticns 

~1^ve^(rastie«LUy changed since the contract vaa entecred into, the 
most crucial change being extreme inflation In China. Inflation 
tee gone to such an extent that the lesscnr Is nov xssceiving, in tenos 
of United States curreody, between two end three dollars per month. 
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Statements firoa American Foreign Service representatives mak* monl-
fbst that the lessor finds bisiseXf in financial stvalts. This 
Department has instructed i t s representatives In China that- under 
the lease the Iflnrilcrd i s obligated to maintain tbe preniseB In good 
repair and tenantoble ocstditicn, esoept for damage or neglieaaee of 
the lessee, his agents, or anployees, and It has also baen pointed 
out that, -under Article 11 of the laaae, the aovernment cm take 
Beasures to establish cooditions ccntonplated Igr the oai tract in the 
event that the lessor fblls to fu l f i l l any of i ts eoiditioaB, provided 
tbe natter i s brought to the landlard's attention en ncre thaa one 
ooeaaioo sad provided tbe landlord has refused to take tha desired 
action or has delayed beyond a reasonable time In acting on tha 
tenant <s requeat. This Departiaent's represantotives vere Inatructed 
to notify tha lessor ftccardi3%ly In vrlting, under the provision of 
Article 11. m as mnoh as the rent under tbe lease brings the land­
lord only tare or three ddllsrs, Afflerican currviQy, per nonth on 
rather extensive prepertlesi It v i l l readily be pereelved tfaat this 
Departmont cannot y^ry ve i l bring about the texms oantesqplated by 
the lease by taking the Initiative in making repaire and deducting 
such coarts froA the rent payments. 

•The Department's representative at Nanking has recoounded, In 
eoopliance vlth tbe lessor's request, that the coatract be revised 
so as to prenda for a ocnthly paarmecit of one thcmsand Utiited States 
dollars, sffbetive i^nn September IS, 1945, the date en vhloh ttasse 
premisss viere reeeeapled. Ths X̂OOO figore is nalcnlated te pXooe 
the lessor in bis erlgiaal position. 

^hls Depsrtmoit ia svare of declsiana of tb* CaaptroUler 
Oeneral vhleh bold that a landlord i s bound ly the tenos Q£ his 
lease netvitbttaidlng changes in olrettastanoea. On tbe basis cdt 
those deolaicas. It i s this Department'e anderatoadlng that •Where 
ens igraes to do, for a flaed sum, a thing poisible to be perfooned, 
ba v i l l not be «xouaed or beeome entitled to additional caspensatloni 
beoottse mfcreseoi dlffiealtios are enoountered.' (Coup. Gen. Decision 
6-499E26, Jtsie 11, 1945)* Deciaiona of this natare are supported by 
Aoericao Xav« It vofuld appear, hoee-ver, that a contract aaob as this, 
made In China, bavizig beci and to be parfcnsed in China, voold be sub-
Jeot to ecnatruol la tbe light of Cfalttese lav. la this ccmeotion, 
this Department haa been advised that, under Chinese l«r, vben a Isaee 
la for a definite period tbe Chinese Courts have disoreticnary p^vsr 
to grant equitable relief under Article 246 of the Civil Code vhich 
prevldesi 

"U contract for an Impoaalble preatation Is -void. Hovever, if 
the laposalhility- can be reiaoved and i f the partlse, at the tlsa when 
tbe ecntraot vas concluded, intended te have It perfonaed after the 
rftaoval of the-lfflpocsJbiHlyj-^the-contraet la valid.'(Translated-by—— 
Chlng-lin Hsla et a l . ) 

"It Is unttorstoed that in ccnatrulng this Article a Chinese Court 
vould probably consider three Important faotorai First, tbe Confucian 
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Dcotrlna of Tao X v h i ^ mâ  be translated as (justice and rlghteoaa-
nesB * • This doctrine la tha fouadation of vhat a ^ be loosely 
desl^piated as the Chinese Xov of Squi-fy. In applying this deotrjne 
tb* Judges posses broad dlncreticnaiy posers and are eoly required 
to render their Jndpienta in sccoxdonce with *juatiae and rl^btacns-
n**s' and the dlotstes of their eGnaolsnces, This qratsm cf eqoitqr 
i s tice vhich Is ooapstibils vith Chinese ps7Chcd4]|gy« The sacccd 
fbotcr ia eustoa, tbo appXlcabllity of vhich Is specified in Articles 
1 and 2 of tbe Civil Cede as folloeat 

"Article 1 — *In c iv i l mattera If there is no provision ef lav 
appXlcabls to a case, the ease shall be decided aooordlne to oastca. 
If tbera ia no oustea, tbe ease shall bo decided In aecordaioe vith 
the general principles ef leor,' 

"Article 2 — 'A oustos is applicable in civi l matters aoJ^ 
vhen It is not ccntrazy to pabllc order or good morals.' 

•^be third factor i s tbe ability of the parties to pay oid/cr 
to perf ooia. 

"This Department has been odvlaed that a l l of tha essential 
elensnta seem to be Eresent In this case. Hsaelar, that i t vould ba 
^ t aiKl rlgfateoLS according to Chinese equi*^ to re-adjost the rental} 
that Chinese castOBi reqoires that ivnts b« re-adjasted whan there Is a 
sharp rise or decline In the value of the currency} and that tbs Ihxited 
Statea i s able to pay an adjusted rental and v l U be unduly enrlohed 
i f i t cootlonea to pay the original rental of 3|000 Tuan dellara par 
moQ̂ it) vfaile on the other hand the landlord is finsiclally anable to 
maintain the praaises, as he ie required to do ty the lease and Chinese 
Itfr, unless be rsoeivas an adequate rental. 

*)After talEing a l l the facts and olroumstanoes Into oanaideratlon 
i t vould seen that the landlord ocmld prcw a stnzig prima facie case 
la a Chinese Coart, i f It hsd Jurlndletlon, sit lt l lng hla to equitable 
relief. 

*ilt should be pointed out that Chinese lav does net strletly 
adhere to tbe doctrine of stare decisla and that 'equity' Jnrlsprudenoo 
In China i s more elastic and less f l » d than Azoerican equity Jurlspru^ 
dsnee. Citatlcns cf recent Chinese decisions therefore vould not be 
conclusive even i f they vere novr at hand. 

•̂ It Is further understood that a Chinese Cc&rt, guided ty the 
stated oonalderaticns, vould likely be difiposed to rule that a cot»-
proaise flgare ba estoblislwd vhich vould result In having tbe lessee 
assuzae part of tbe disadvantage nov being fiolely borne ly the laesor. 

"In addition to t ^ ~ ^ e l y legal asi3ects'~or-tl»"iiuostton-whi^ 
ore discussed above, the question of the national Interest of tbe 
United Statea should ba given serious conBlderatioa as ens of the de-
ter&inlng footers* As stated In a telegram froa the SaibftSdiy At Chui^klng, 
to Insist, Cb a bosls of legal rights, upon retalAin^ possession of this 
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vlnahle property at such a rldlculeosly lav rental In the face of 
China's present drastis InflaticD vould greatly Injure ^le reputation 
of the Qnited States In China for equity. Justice and sense of fair 
pl^* Tfaa lAcdlord, noreovar, has been vary aoceomedating to aa In 
the past and i t is believed that his actions In pressing for a revi­
sion of the l e » e agreeooit g n dictated solely by necsseity aad 
consldaratien of equity* A Anrthsr ccasideratlon i s tb* fbst that 
tbe sane landlord Is at pxvsent renting ua one otikar building on a 
highly desirable site vblob i t Is neoessaiy that ve retain. If, bov-
ever, tba loadloxd Is net granted relief vith respect to the lease 
agreement on the original Bnbassy proper^, i t is virtually certain 
that be v i l l f̂ iartber eabarrass this Qoveniosnt ly dispoalng of tfaa 
additloaal baiXding ty sal* to another govercuBant. 

"It Is eaiaently desirable, tbersfore, that a deoisifHi be loade 
enabling this OepBrtmsat to eater Into a sappXsaeaUl agrsfflaant ty 
vhich tb* leasee andsrtakes te Incrrsase tbe laonthly rental tc not to 
easeed (500, Qiited States curreacQrj vhleh would be ai^oxDcinately 
eqnivaXsnt to fifty per cent of tbe original rant, «i the uaderataadlng 
that tbls Inonsss shall bsecaa effective on. jnly 1, 1946, at vbloh 
tlae i t la ccnteaplated that th* Aserioan finbos^ at r̂ anklng wil l be 
in fa l l operation, end to pay rent for tha 1947 fiscal year in one 
Jnatalloent en July 1, 1946 and en July 1, 1947 for tbe period jnly 1 
to Angust 20, 1947. This weald aasure this Qovemaant of tbe poroper 
aalntvienoe of tbe pmise s fay tb* lessor and voold lessen orltioian 
of this Qewnviant for harsh inalstenee on the letter of the ocntraet." 

It la vaderstood that, at the rate of exchange frevaillng as of 

tha effeeUT* date of tbe iaataat lease, or August 26, 1936, the 

st^vlated rental rate ija teras of United States ourmiey vas avprcxi-

aately 11,120 per moitb. Benoe, as Indicated in your letter, a 

monthly rental rate of $500 in United States corranoy vould be approxi­

mately 50 percnit of the csdglnal rental rate, t̂fbllje the lease pro­

vides for oaieellation by the Gcvemmoat prior to tb* expiration of 

the original tem or the renevol thereof aa set forth in pftTagraphn 5 

and 6 of said lease, there are no eocrrasptniding cptloDS In favor of 

ths lessor. Iifcreover, while, ly i t s texms, the lease expires after 

eleven yeare, or on Augoat 28, 1947, paragr^ 6 provides that oecu-

~paicy may iMPceritlnued for an additionai-per4cd-of-f ivo-yearo^subject _ 

to teims nataally agreed upon ly tha parties at the taralnation of 

ten yeore ef oecupeney. CocLsequently, amendment of the leaso so as 
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to insure restoraticoa of the prendses would appear to be in the 

Govtmmeat's Interast In order that occupant m̂ T fas continued for 

five years beyond August 28, 1947, i f ouch be deemed necessary and 

desirable by your l^epertment* 

Accordingly, and since, aa Indicated in your le t ter the rights 

and dbllgaticns of the parties under the lease prcA>ably voa3d be 

determined under the lav of China and, as set forth further therein, 

the courts of China probably would relieve the lessor frcoi i t a 

obligation to restore the pretaises under tbe facte herein present, 

I haie to advise that, i f your Department should detentiine to amend 

tha original lease by supplemental agreecnent as proposed in tbe con­

cluding paragraph of your l e t t e r , no objection thereto w i l l be inter­

posed by th i s of f ice . I t i s to be understood, of course, that the 

apprqpriatians svallable for the payment of rental v l l l be sufficient 

for the increased rectal under the proposed cupplsmental agreement. 

See Secticn 3679, Revised Statutes, as amended. 

Respectfully, 

Coa^:rtroiler Geceral 
of the ISnited States. 


